Case 1 :05-cv-02303-RJL Document 1 1 -6 Filed 06/01 /2006 Page 1 of 6 

FILE COPY 



UNiTRD STATIiS DrSTKlCT C;OUKT 
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PETERJ.IUDALGO, ;; 

PlalniilT, : 

^- i civil ActTdii No. 0(1- 1 229 (JR) 

BUREAU OF PRISONS, I F l i CT r% 
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JUN - U 2001 I 

MEMORANDUM OPINION W«Cy MAVEfl mnmTQu a Far 

U^ DISTRICT CoW 
Plaintiff IS a prisgner at the United States Pcniientiary, Leavenworth, Kansas. On 

Dec;t:mber 13, 1999, Hidalgp made a l^OiA request to the Bureau of iVi.'^ons, seeJcing "full 

d;<!do3iire of the B.O.P. complete Central file (Senlry) aitd release of alt records and/or d^ita 

coTilained in the fdes of y oar at^ency, and specinc^jlly Liiider my jiariic, or with the mehtTomng of 

my name and/or identifier assigned to my name." Dec I Strati un of Daiy 1 J . Kosiak ("Kosiak 

DecL''), Aitachment A. Hidalgo stated ihat he was requesting the inrbrmatioii for the purpose of 

"amend mt^nt^ deletion axid/or expungement" under the Privacy Act* Id. 

BOP relea^d responsive documents on February i7;2000, September 6, 2000, and in 

December 2000, In tlic first release, BOP pmvidcd cgp^e^ of 62 pag^s of records, teci of those 

with redactions, and wiChheld \ 5 pages in their entirety, fn the second release, after this aetioii 

wai' comnienced, BOP produced portions of an addilional three p^sges. The tliird release was 

made in response to Hidalgo's opposition Lo ihe pending motion and after an additional searti^h- 

This time, as reHecied in BOPs supplementa] Vais^hn iiidex, 16 responsive pages were located. 

Six of those were released in fulL six were redacted, and tbiir wert: wittiheid in their entirety.' In 



/^j 



■^ [:)cfendanL's stated count of the December 2000 release is not consistent with the 

SuppJemenlal Vaughn index. The Court's count is based on the siippit; menial index. 
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toiaf, it appears that HOP has located 9J pages of responsive pages ofjQQoxdR, of whicli 58 pages 
have been released in FliI!, ] 9 have been rctcased with red.i^tions, mid 16 have been withheld m 
full, OOP has also infOTincd Hidalgo that "non-ejtempt sections" of his central inmaie lllc and 
medical file arc available for his review and copying, Koslak Siipp. Dccl. ^ 5. 

Now before the Cnun are BOFs moitun for summEirj judameiii and supplemental motion 
for summary,' Judgment, both of which Hidalgo opposes. Both Will be granted 

DISCUSSION 

■ ■■ ■ f 

PRIVACY ACT 

To the extent plaintifr seeks correction of his prison Tiles, he fails lo 55taie a clEiim. 
Pursuant to 5 USC. § 522a (j)(2), the Department of Justice has exempted the Bureau of Prisons 
central records file frmn the amendment provisions of the Privacy Act. Sec ZS.CP.R. § 16.y7(a); 
White V. United State s Pr obation Ofike . 148 F.jd 1 134, 1 125 (D.C, Cir. 199S) (per curiam) 
(c'ting Deters v. U.S. Parole Commifisinn 85 R3d at 658, ti, 2 (DC. Cir. 1996)) (other citations 
omiUed), 

FRRKDOM QF INFORM ATfON APT 

An agency prevails in a FOIA actipn if it eistablishe? tjiat "each document that falls within 
the class requested either has been produced, is unidentifiable, or \^ wholly exempt from 
[FOlA's] inspection requirements," National Cable Television Asg'n, Inc. v. FCC. 479 F.2d 
1 83, 1 8G (D.C. Cir. 1973), The Court may award sum mary judgment solely on the information 
provided in affidavits or declarations that explain how requested inlbrmation falls wilhin a 
claimed exemption if the affidavits or declarations are sufficiently detailed, nonconctusory and 



% 
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I 
submitted in guad fnUh. Cucci v. DrtJi; Knlbrccmcnt Admjnistmnfin . H7l !-, Supp. 5()«, 510 
(D n.C- J 994) {citing Golajid v. CIA 607 F.2d 339, 352 (D.C\ Cir. 1 978). cert, denied 445 {J.^. 
927 ( ] 980)). BOP iniiia[Jy wiihhetd respon^i vl- information under l-OJ A exempnoEK 7(C), 7(E) 
and 7{Fl huL is no longer asserting exemplion 7(R) because the ScptenibeT 6 release indudtid all 
information previously witMield under thai CKcniptioii. See ptjfendanlla Motion for Summary 
Judgment II. 2. Exemption 7 protects from disclosure "investigatory records compiled for law 
enforcement pUTposcs, buto.nly lo the extent, dxat the production of such records" would cause 
one of six enumerated harms. 5 U.S.C § 553 (b)(7), Responsive records were located in files 
compiled "during the coLir.se of ^ihe Bureau of Prisons^] performaiice of its law enforcement 
fiinctioti ofproiecting inmates, staff and the community" and in files "compiled during the course 
of t}ie BOf^'.s investigation into whether there was a violalioi; of the BOP's interna! rules and 
reguiaiions regarding ITghting." Kosiak Second Supplemental DecL ^\\2. They sattsly thp 
threshold law enforcement requirement. 

Exemption 7(C) protects informalion that^ if disclo&ed, "could reasonably be expccied to 
constitute an unwarranted invasion of personal privacy." 5 U.S.C. g 552 (b)(7)(C), Defendant 
invoked this exemption to protE?ct third-party information, includiniJ other inmate's names and 
register numbers and iheir persjonal information, e^.j a one-page Injury Assessment form; a page 
of photographs and medical information; an incident report; and various memoranda and letters 
containing information about inmates who have been separated from Hidalgo, Kosiak DecL 
H 25; Kostak Second Supp. Dec!. | 1 5 and supporting Vaughn indejfes. Defendant asserts that 

the disclosure of such information could subject the third-party individuals to "' retail at ton, threats, 

i 
harassment, or other actions at the direction and discretion of the plaintiff" Kosiak Decl, 1 25. 
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I 

riie names and idcnthies of individuals of invcsligi^iwy mcvsst \o law cnfdrccment 
agencies and ihose merely inen[i(ined in [aw cnforcemeinl fi[i:s have been consfsientJy prolcctcd 
from disclosure for Ihe asserted reasons. Sec Pcrrone v. Ffil . Wfj K. Supp. 24. 36 (D.D.C. 1995) 
(tiliilfi Dcd'L ol' Justice V. Rep orters Committee for Freedom of t!^e Pre.'^s . 489 U.S. 749, 779 
(■^S^)' Bgg^vJJjmrtnienl of Ju-stice, G47 F.2d 1328, [33S (DX. Cir. 1980); BmoduLFB], 6^H 
F. Supp, 204, 209 (D-D.C 1 987)}. 

Defendant also iiivoked Exenrptipn 7 (F) in conj Pnction wiiU 7 (C) to withliold I 

information about "pJainlitTs separalees and/cr plaintiffy'js actions, all of which, could cndanser 

the life or ph:ifsical safety of any individuaJ." Kosiak Dcd. *| 2S. Accordmy lo the Vaughn indtx. 

"the information withheld consists of the names and personal identifiers of individuals." Because 

Exemption 7(0) justifies withholding the same information, the Court will not discuss ' 

I 
Hxemptiort 7(F), bui finds defendant's reliance on that exemption eqyally appropriate. 

I Public Interest Exception 

[-lidalgo asserts that the BOP has retaliated against him for his published criticisms of the 
BOP and for his allegations of prosectrforial misconduct during his criminal proceedings. He 
then argues that his desire w expose ihese.ajjeged retaliator>' ^<^is gives rise to an overridintf 
public interest tliat requires release of the exempt information, A public interest showing is made 
out by establishing that the information is necessary to confirm or refute "compcHing evidence 
I that the agency denying the FOIA request is engaged in illegal activity." Quinon v. FBI . 86 F3d 

1222, 1231 (D.C. Cir. 1996) (internal citations omitted), It 15 the "interest of tlie general public, 
and not thai of the private litigant" that the court considers in this analysis. Brown v. FBI . 658 
F.2d 71, 75 (2d Ctrl 981) fcitinu DItiow v. Shultz . 5 1 7 F.2d 166, 171-72 (D.C, Cir. 1975)). 

m 
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[ fidiifj^o s s(;ir-scrvTi\g roiisons do nol comt^ close to .suiis Tying ific public inlcresl ncccs^Hry to 
outweigti the "subsEantial" privacy inlerests oriHif a parties. Kee SafeCard Scrvjces. Inc v 
Size, 926 P,2d 1 197, 1205 (D.C, Cfr 1991). | 

Admmcypfthfi Search , 

Hidalgo appears toasserl that POP did not adcqurztioh search its filea Ibr responsive 
records. The Court Is salisfied from the defendant's deficripnons of its initJat snd suppJciiTientai 
searches, Kosiak Ded.^TJ 15-18; Kosiak Supp, DccLfl^ 4-9; Ko.sisk Second Supp. Decl.TJIJ l-H, 
that BOP searched Ehe files reasonably likely to locate records responsive to Hidalgo's request, 

SesregabitUv of Records 

When, as here, records arc withheld in iheir entirety, the district court must dclcmiine 
wKeiher nonexempf inforriiiatioTi tbiild Kavg been segregated and released. Trans-Pacific PfiOrin.. 
Aifrcernont y. Umled States Customs Scn^ire^ , 177 F.3d 1022. 1028 (D.C- Ci.r- 19.99), Defcndaiii 
avers, attd {heVaimho indexes show, that the pages withheld in full in die first release contained 
all third-pany inforrnalion that could xvo\ have reasonably been segregated, iCosiak DccL |^ 34- 
35. The supplemental Vaughn index rellccls the same for the December 2000 withholding of 
four pages in full. A separate order accompanies this iVIeniorandum Opinion. 

/7, 



JaiiAM JLluJ^ 



Date: J/OUL ^i ^^ 



James Robertson 

UniEed States Districi Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT Ol- COLUMBIA 



1*ETERJ. HIDALCIG, 



Plaintifl'i 



h- 



Civil Action No- 004229 (JR) 



BUIlEAy OF PRISONS, 

Defetidani- 



* FILED 

juM - 1> im 

MIJCV k,W£P. VNHin INGTOK. Clf fflt 
ORDRR AND JUDGMENT "^'Ts- DISTRICT CCURT 

For the reasons stated in ihc accompanying Memorandum Opinion, it is 
ORDERED that defendant's mbiion ftir- summary judfciincnt [# 19] and .supplcmcmal 
moEicn for summary judgment [# 34J are GRANTED; and it is ! ' 

FURTHER ORDERED thattliis case is DISMISSED. This is a final appealable Order. 



Jk uM iMAudZ - 



Date: 



^kuiJ*! 



James Robertson 

United Siaics District Judge 
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